I. INTRODUCTION
While baseball's status as America's pastime may be in peril, 1 it undoubtedly remains the source of America's favorite analogy for judging. The notion of the "judge as umpire" reached its high point during Chief Justice Roberts' confirmation hearing.
Judges and justices are servants of the law, not the other way around. Judges are like umpires. Umpires don't make the rules; they apply them.
The role of an umpire and a judge is critical. They make sure everybody plays by the rules.
But it is a limited role. Nobody ever went to a ball game to see the umpire . . . . My goals in this essay are, first, to outline and refine the work done by philosophers of sport with respect to the role of officials in aesthetic sports and, in particular, to highlight the significance of tacit knowledge to that role. Part of the analysis will be conceptual, and part will involve bringing together two disparate lines of research: that done by philosophers of sport, and that done by psychologists who have examined both the nature of the expertise underlying sports officiating, and the various biases that can afflict such officiating. The two lines of work have implications for one another, and the work of the psychologists is particularly useful in informing the work of the philosophers.
The second goal is simply to explore some of the implications of this work for our conceptions of the legal system. Given the above-noted limitations of metaphor and analogy, the progress made under this second goal is necessarily tentative and more suggestive of further lines of inquiry than of any firm conclusions. Nonetheless, this sort of inquiry, which is a species of comparative analysis, 12 can help to provide new perspectives on, and otherwise illuminate entrenched features, of the system. As I will suggest, the comparison illuminates several avenues of potential cross-fertilization between the two contexts.
II. PERSPECTIVES FROM THE PHILOSOPHY OF SPORT
Philosophers of sport have divided the world of sport into two rough camps. I will work with the distinction as first articulated by David Best, which is that between purposive and aesthetic sports. 13 In purposive sports, the goal of the sport is, to a considerable degree, independent of the means of obtaining it. A football team may score a touchdown through the flawless execution of an elegantly designed play, or it may do so via a broken play featuring an assortment of fumbles, missed tackles, and other miscues along the journey to the end zone. Thus, in a purposive sport, one may "win ugly," since what matters is obtaining a higher score than one's opponent rather than doing so in a graceful or otherwise pleasing way. In aesthetic sports, in contrast, to the extent that a goal exists, 14 it is likely to be trivial-say, getting from the diving platform into the water-while the means of achieving the goal (or, if one concludes there is no goal, executing the performance) takes center stage. One can never win ugly in 12 an aesthetic sport, at least when compared to one's direct competitors, for an ugly performance is, by definition, a bad performance.
Bernard Suits drew the basic distinction between kinds of sports in a somewhat different way-those that are refereed, which fall within his definition of "games," and those that are judged, which are not games but rather "performances." 15 The Olympics (as well as the Commonwealth Games, and so on) contain two distinct types of competitive event, what I have elsewhere called judged as opposed to refereed events. One is a performance and so requires judges. The other is not a performance but a rule-governed interplay of participants, and so requires not judges but law-enforcement officers, that is, referees. Performances require rehearsal, games require practice. 16 Here it is useful to introduce another significant distinction, namely that between constitutive and regulatory rules. Constitutive rules are those that constitute the game, in the sense that the sport of baseball, for example, would not exist without a set of rules defining the nature of the activity. 17 Regulatory rules, in contrast, place restrictions on the manner in which an activity may permissibly be undertaken. Thus, for example, the notion of a "pitch" exists only as a product of the constitutive rules of baseball, while the prohibition against doctoring the ball is the product of a regulatory rule. The distinction is, perhaps ultimately, more one of degree than of kind (one could argue that a pitcher who throws a doctored ball has not truly thrown a "pitch"), but then so, too, is the distinction between purposive and aesthetic sports, since most, if not all, sports share some characteristics of both.
In the case of what Suits calls a performance-roughly, an aesthetic sportthe assessment of any given instance of performance is to be undertaken not by reference to constitutive rules, but rather to rules of skill, which are in turn derived from a conception of what the ideal performance would look like.
In games, rules . . . are the crux of the matter. Just these rules generate just these skills. In performances, ideals are the crux of the [matter] . Just these ideals generate just these skills. That is why it is possible to speak of a perfect performance, at least in principle, without fear of contradiction . . . .
18
As Suits suggested, the distinction between the two types of sport has implications for the nature of the role of officials in these sports. Officials in purposive sports-umpires and referees-are primarily concerned with ensuring that the contestants comply with the rules and that what gets counted for scoring purposes truly merits that distinction as a consequence of the proper application of the constitutive and regulatory rules. This undoubtedly calls for the frequent exercise of judgment: Was this pitch in the strike zone, did that defender interfere with an offensive player, and so forth. But the goal of the sport is defined by the constitutive rules and remains independent of the officials' conception of the goal. This results in a state of affairs in which, at least theoretically and, increasingly, actually, officials' rulings are subject to correction by some mechanical system.
John Russell builds on this point in considering whether umpires' calls amount to "performative utterances"-that is, whether a call creates the reality it describes (in the sense that whether a batter is out or not is purely a function of the call) and, thus, serves as "a linguistic act that brings a particular event or state of affairs into being."
19 Russell concludes that they do not. If calls were simply performative utterances, Russell contends, it would not make sense to speak of an umpire's call as being correct or not. Instead, it would simply be, by virtue of the fact that the umpire decreed it to be so. A pitch would not be a strike or a ball, or a runner safe or out, until the umpire made the appropriate declaration. But that is obviously not correct, for an umpire in making such a call, is also reporting on an antecedent state of affairs, and his calling you out or safe can be either right or wrong, true or false, according to how well his report reflects the events as they actually took place. Because it is, in part, a report or description of a state of affairs, we can intelligibly ask whether the runner was in fact out or safe according to that state of affairs. 20 The antecedent state of affairs Russell refers to exists because of conditions specified in the constitutive rules of the sport, which identify circumstances that trigger the applicable rule and that can be said to exist independently of the umpire's perception and characterization of them.
In aesthetic sports, in contrast, the dynamic is different. The officials do, in a meaningful way, create the reality described by their judgments. The content of the ideal performance cannot be fully captured in words. Thus, it is not primarily a question of whether a given performance was conducted within the rules (though there will typically be some such rules that must be complied with), but, rather, with how well that performance matches up against a hypothesized ideal performance. The rules of the sport can only obliquely capture the content of the ideal. The criteria in figure skating, for example, reference various technical requirements but also incorporate concepts such as "flow and effortless glide," "cleanness and sureness," "balance," "projection," "carriage," "style and individuality/personality," "phrasing and form," and so on. 21 Similarly, " [t] he International Gymnastics Federation's (FIG) scoring system for men's and women's gymnastics . . . incorporates credit for the routine's content, difficulty and execution, as well as artistry for the women."
22 Judges of equitation classes at horse shows are to look for "a workmanlike appearance, seat and hands light and supple, conveying the impression of complete control should any emergency arise." 23 In implementing the applicable standards in these classes, judges are cautioned, among other things, not to be overly influenced by the rider's body shape or attractiveness 24 and not to put "too much emphasis on 20 Russell, supra note 19, at 22. 21 For an overview, with links to more detailed information, see US Figure Skating When evaluating a rider's skill a judge must make an effort not to be overly influenced by the body shape or [attractiveness] of the contestant. Some riders have a build that is more appealing on a horse. A lovely overall appearance cannot and should not be discounted but a judge should also emphasize technical ability.
Id.
any one detail" or "waste time on personal dislikes." 25 In snowboarding, the touchstone is "overall impression," which is to be shaped by judges' evaluation of criteria such as amplitude, difficulty, execution, variety, progression, and risk-taking. 26 In applying these sorts of standards-which is to say, in assessing the extent to which any given performance measures up to the performative ideal-judges in aesthetic sports draw upon tacit knowledge. The idea is most pithily captured in Michael Polanyi's phrase, "we can know more than we can tell." 27 It is a matter of degree. While Polanyi insists that "strictly speaking nothing that we know can be said precisely,"
28 there are some things as to which our knowledge almost completely outruns our ability to articulate what we know. Polanyi uses the example of riding a bike, which is something most everyone knows how to do, while at the same time, being unable to say much of anything meaningful about how they do it. 29 So it is with what he calls "connoisseurship,"-a concept that captures the task of the aesthetic judge.
Although the expert diagnostician, taxonomist and cottonclasser can indicate their clues and formulate their maxims, they know many more things than they can tell, knowing them only in practice, as instrumental particulars, and not explicitly, as objects. The knowledge of such [particulars] is therefore ineffable, and the pondering of a judgment in terms of such particulars is an ineffable process of thought.
30
The sort of knowledge involved cannot be, at least not completely, passed along through instruction in rules or maxims. Some undoubtedly can-we are, after all, dealing here with a continuum of articulability-but the core of such knowledge, the part that separates the expert from the novice, can be transferred only through exposure to examples. "By watching the master and emulating his efforts in the presence of his example, the apprentice [unconsciously] picks up 25 29 Id. at 49-50, 88. "To assert that I have knowledge which is ineffable is not to deny that I can speak of it, but only that I can speak of it adequately, the assertion itself being an appraisal of this inadequacy." Id. at 91. 30 Id. at 88.
Id
the rules of the art, including those which are not explicitly known to the master himself." 31 Put differently, the content of tacit knowledge cannot "be [captured] in context-independent or purely linguistic terms. The articulation of the content requires practical demonstration." 32 This is a point of significant difference between purposive and aesthetic sports. Because an ideal of the sort implemented in aesthetic sports cannot be fully specified, it cannot exist independent of the officials who are responsible for applying it. As Graham McFee has observed, "[T]he scoring must be achieved by judges who 'look and see' that such-and-such a move was executed, and how; and who know what that is worth in terms of the scoring in the sport."
33 To a considerable degree, then, judges in aesthetic sport bring a state of affairs into being rather than simply reporting an antecedent state of affairs.
There is more: the nature of the determinations that such judges make, and the content of the knowledge they draw on in doing so are, to a significant degree, products of the manner and circumstances of the judges' acculturation in the sport. The performative ideal in an aesthetic sport does not exist independently of the judges' conception of it, and that conception is in turn tied to the ideal as understood in the sport more generally, and more specifically as understood by the preceding cohort of judges. This is a necessary byproduct of the typical manner by which judges in aesthetic sports are developed and promoted. 34 Beginner judges must generally have experience as participants in the sport for which they hope to serve as a judge. They must then serve a period of apprenticeship during which they work under the tutelage of experienced judges. Approval and advancement require, among other things, making evaluations that are sufficiently consistent with those of other, longer serving judges. The consequence is that the mechanisms by which officials are selected, trained, 31 Id. at 53. 32 and employed are an important part of what constitutes the sport, in the sense that if the officials were different, the sport would be different.
There are several significant implications of this dynamic. Because aesthetic value cannot be specified as completely or precisely as the goals in a purposive sport, there is great potential for the development of different schools of thought concerning what constitutes the proper or preferred way of skating, vaulting, or riding a horse through a course of jumps. One must learn the content of the ideal and do so by inferring it from concrete examples of performances coming close to the ideal 35 because the inability to fully specify the content of the ideal makes it impossible to deduce it from some broader principle. This learning takes place during prospective officials' time as competitors and, more importantly, during their period of apprenticeship, as new officials internalize the preferences of senior officials. As with any such process, the mechanism by which the knowledge of the content of the idealized form of performance is passed down amongst the body of officials leaves open the possibility-more likely, the inevitable reality-that the content of the ideal will shift over time. The passing down of knowledge of the ideal amounts to a diffuse, collective game of "telephone" in which the message shifts over time.
Here, then, is another point of potentially significant contrast between purposive and aesthetic sports. Changes in what "counts" in purposive sports can come about only by way of modifications to the constitutive rules. Football officials have no ability to award points for especially admirable plays that did not quite result in a touchdown or even to shift the nature of how they call a game to reflect an evolving preference for a running game over a passing game. This is not to deny that the latter sorts of preferences exist and evolve within the sport, but they do so as a product of strategic choices by participants rather than through conceptions of officiating. 36 In aesthetic sports, in contrast, there is 35 McFee, supra note 33, at 13. McFee continues:
Moreover . . . within the sport, the rules prioritise this over that -they award more marks for it. And judges learn this appreciation. Hence this is more valuable in pairs (more aesthetic, in the context of pairs) than that; and the reverse for ice-dance. Of course, such priorities can be reversed (say, by rule changes, perhaps reflecting changes in discrimination).
Id. at 14. 36 It is of course true that governing authorities sometimes instruct officials to change their emphasis in how they call certain infractions-such as what should constitute pass interference, whether the strike zone in practice should reflect the strike zone as written, and so forth-but these are more akin to changes in the regulatory rules rather than the evolution of an aesthetic ideal.
plenty of room for a common law-like 37 evolution of the ideal over time. Because this evolution is a product of what the officials value, there is considerably less room for participants to drive the evolution of the point through their strategic choices. Put differently, while participants in aesthetic sports are free to make strategic decisions, they do so on the understanding that those decisions will pay off only if they play to the officials' conception of the ideal.
As with much in the philosophy of sport, these cleavages are not absolute. A purposive sport, like baseball, can accommodate similar sorts of evolution, though on a much more limited scale. For example, during the era when the American League (AL) and the National League (NL) had separate sets of umpires, it was generally understood that there was an AL strike zone and an NL strike zone, 38 neither of which conformed to the strike zone as described in the rules. 39 While there is thus a sense in which the rules of baseball were informally amended by the officials, Russell's point remains: The strike zone as it was implemented in practice could legitimately be said to be deviant when measured against the strike zone as defined by the rules.
One could make the case that the same holds with respect to aesthetic sports, in the sense that there is, in theory, an objectively ascertainable, correct conception of the idealized performance against which any official's scoring could be measured for correctness. On this view, phrases like "flow and effortless glide" and "artistry" specify a definite, discoverable ideal and standard for measurement. To be sure, uncovering the content of that ideal would require something of a Herculean (in both its informal and Dworkinian senses) effort involving the distillation of the views of the entire universe of judges in at least two respectsas to the nature of the performative ideal and as to how this particular performance ought to be scored given that ideal. What is more, performing that task would require answering a host of ancillary questions, such as whether the distillation is to be of the views of all qualified judges or only some subset; whether it is to be of their views on their best day versus an average day; and so on. It may ultimately not even be theoretically possible to perform such an inquiry due to the large number of contestable issues and sub-issues involved. 37 Though different in significant respects, as discussed below. See infra notes 38-39. 38 Regardless of whether that sort of inquiry is possible, the role of tacit knowledge in the constitution of the aesthetic ideal marks a clear distinction between aesthetic and purposive sport. This is, again, because the very nature of aesthetic sports is such that the content of the aesthetic ideal, as tacit knowledge, is not fully articulable in a context-independent way. If it were, the rules of the sport would include such an articulation rather than relying on the sort of general terminology referenced above, and scoring decisions could be evaluated as right or wrong by reference to those rules rather than to some collective, intangible conceptualization. At that point, our aesthetic sport would cease to be an aesthetic sport. Take the example of figure skating: We might imagine rules that specify that the appropriate way to do a certain jump is to achieve a certain rotation speed while rising a certain distance off the ice, with scoring calibrated to nearness to that ideal and with imprecise phrases like flow and effortless glide removed from the calculus. Having thus specified the components of scoring, everything not enumerated would become part of the strategic calculus-how fast to skate into the jump, arm position, and so on. The goal-performing the jump according to the specified criteria-would be what matters, while the means of achieving it would not. This would be true even under a definition of the goal that took more of the components of a jump into account. The result would be a scoring system that removed its core of tacit knowledge and that could likely be performed by a mechanical system.
We do not see that sort of reductionism in definition, of course, because doing so would leave out what seems to be the most important things. Whatever a standard like "flow and effortless glide" includes, it involves more than is measureable in ways that can be reduced to statements in a rule book, and it is something that cannot be fully appreciated by everyone but rather only by those who through some combination of talent and experience have developed appropriately discriminating senses. Its application requires the use of tacit knowledge.
As observers of aesthetic sport recognize, this reliance on tacit knowledge brings with it an associated danger. Phrases like "flow and effortless glide" not only stand in for things that we value but cannot more fully articulate, they also allow space for the operation of influences that we do not value but cannot fully separate out. They provide an opportunity, in other words, for biases and prejudices to impact decision making. As we will see in the next part, this danger is real, and it presents a set of subsidiary difficulties because the tacit nature of performative ideals not only makes them impossible to specify in context-independent ways, it also thwarts our ability to identify where the performative ideal ends and bias begins.
III. PERSPECTIVES FROM PSYCHOLOGY
A growing body of research considers the behavior of sports officials and how it deviates from the ideal. For example, a recent study found that umpires in Major League Baseball tended to expand the strike zone in favor of the home team, were influenced by pitch count, and performed more poorly when the game was on the line. 40 The race of the pitcher also affected whether pitches properly considered balls were called as strikes, though not vice-versa. 41 Being an All-Star helped pitchers get favorable calls, especially for those pitchers with a reputation for having good control. 42 All of this, of course, happened despite the fact that these umpires work in an environment in which every ball and strike call can almost instantaneously be evaluated for accuracy.
Unsurprisingly, much of the work on sports officiating has examined the behavior of judges in aesthetic sport. Researcher Diane Ste-Marie, considering the role of expertise in sports officiating, makes a distinction between open-skill and closed-skill sports that provides yet another cut at the divide between purposive and aesthetic sports. The role of the official in these two contexts differs in significant ways beyond Suits's basic categories of judges and law-enforcement officials. 43 The judge in the closed-skill, subjectively judged aesthetic sport typically remains in a fixed spot relative to the action, and that spot is usually a vantage point outside the field of competition. What is more, the performance environment remains constant for each performer-the gymnastics equipment remains in the same place at the same heights, the ice is periodically resurfaced, and so forth. In contrast, the officials in open-skilled, purposive sports (now more likely to be called referees) typically do their work on the field of play, which they constantly move about so as to follow the action and position themselves in the best vantage point from which to police for rule violations. Perhaps the most significant difference relates to the nature of the decisions being made. Here again, Ste-Marie's distinction closely tracks that of the philosophers. She observes that judges in closed-skill sports "typically analyze 40 For a general discussion of this research, 
in question; thus, the quality of the movement becomes a key criteria." 44 Officials in open-skill sports, in contrast, "focus on whether the movements fit within given boundaries (e.g., the hit is not too low) and whether players adhere to the rules of the game." 45 The assessments in both contexts are complex, and the task is challenging. Officials in both types of sport must continually draw on their accumulated knowledge. "For example, within gymnastics, judges need to store information concerning the symbol code, level of difficulty, and deduction values for associated errors. Similarly, referees need to store information concerning the rules of the game, consequences of given behaviors, and the various hand signals [attached] to decisions made." 46 This, of course, must occur at the same time as the official is devoting attention to the ongoing play or performance.
Staying on top of all this information is extraordinarily difficult and perhaps even impossible. As Clare MacMahon and Bill Mildenhall characterize the literature, "Researchers have pointed out that the perceptual-cognitive tasks in officiating create demands that surpass human information processing limits."
47
Experienced officials ameliorate the effects of these deficits through the development of an expertise. They are able to more efficiently draw inferences from and otherwise attach significance to a broader array of inputs as compared to the novice.
It is worth pausing to consider the nature of the expertise that experienced officials deploy, which opens another window into the distinction between purposive and aesthetic sports. The insight arises from the simple fact that systematic utilization of expertise creates a need to determine who counts as an expert. For rule-driven activities that generate easily measured results, the task of identifying experts is sometimes no more difficult than finding the people who are most accomplished at the task. Expert chess players are those who win the most games. In similar fashion, the most expert officials in purposive sports are those who best meet Russell's test of accurately determining whether the antecedent, rule-triggering state of affairs exists. Being the best at calling balls and strikes may not make one the best umpire, but it is certainly a large part of the mix. Of course, not all purposive sports provide such easy metrics. The significance of one individual's contribution to a team effort can be hard to quantify, and so determining who, for example, is the best linebacker or small forward requires 44 Id. at 177. 45 Id. 46 Id. the application of judgment. And even where there are clear bases for individual comparison, we might resist expertise, as opposed to raw physical ability, as the appropriate label for what distinguishes one player from another. Greg Maddux seems more amenable to description as an expert than does Nolan Ryan. The point remains, though, that however we choose to account for (or discount for) natural talent, there are some endeavors for which the ability to measure results makes it relatively easy to determine who counts as an expert. This holds for officials as well as participants.
In aesthetic sports, it is also possible to assess the expertise of athletes and coaches by reference to results. But, as we have seen, those results can never be measured independently of the determinations of judges. Aesthetic sports are, through and through, the sort of domain in which the only way to determine who counts as an expert is to ask another expert. 48 The best figure skaters are those who the judges say are the best. The same is true of the best gymnasts, snowboarders, and equestrians. It is also true of judges, who must be experts in both the sport and the task of judging the sport. But their own status as experts is also a product of prior judges' determinations because the measure of whether one is appropriately expert to become a judge is whether one's assessments are sufficiently convergent with those of other experts. Indeed, as we have seen, this process is incorporated into the selection mechanisms, as aspiring judges must go through a period of apprenticeship and can advance through the ranks only by demonstrating that they have internalized the norms of the existing set of experts.
Whatever its ontology, expertise in the officiating context involves the utilization of strategies to help maximize one's ability to take in the vast amount of information presented. 49 Consistent with this, studies have demonstrated that expert judges outperform novices in detecting subtle variations in movement and position, due in part to the experts' tendency to use different and more effective visual search strategies, including placing greater reliance on peripheral vision. 50 Another aspect of experts' superiority stems from their ability to fill in gaps in information. Because it is impossible for humans to fully attend to 48 "In some domains there are objective criteria for finding experts, who are consistently able to exhibit superior performance for representative tasks in a domain . . . . In some domains it is difficult for non-experts to identify experts, and consequently researchers rely on peer-nominations by professionals in the same domain. all the information necessary to make a truly comprehensive assessment of game play or a performance (e.g., it is impossible for a single person to direct his visual focus to multiple players, or to the hands and feet of a single player, at the same time), officials are left to work with less than complete information. They accordingly rely on pattern recognition and various other kinds of short cuts. "For example, if asked to judge whether a player is offside, not having viewed the player's entire movements, a football referee may use the availability heuristic, to search her memory for any experience of a player at that level of play moving with such speed from an onside position." 51 These sorts of strategies often become part of the formal and informal tools and "tricks of the trade" that are passed along via training and apprenticeship. 52 Significantly, some research suggests that it is experience as an official, rather than simply experience as a participant in the sport, that is critical to the development of these heuristics. 53 Unsurprisingly, the need to fill in gaps in information can also lead to perceived distortions in the officiating process. Research has demonstrated that officials' determinations are skewed from the ideal, even in situations involving the application of clear rules in purposive sports. For example, as discussed above, 54 umpires in Major League Baseball have exhibited systematic deviations in their calling of balls and strikes.
Accusations of bias and other improper influences are even more prevalent in aesthetic sport. Most prominent, but perhaps least interesting, are instances in which judges have been revealed to have engaged in (or were at least strongly suspected of) outright corruption, in the sense that they intentionally overlooked the merits of the judged performances to reward participants based on other considerations, most often some version of nationalism. Indeed, as noted in the New York Times, "Rarely does a Winter Olympics pass without something happening that invites intense scrutiny of the figure skating judges." 55 More interesting are situations in which judges are potentially subject to unconscious influences. A personal example: I am the parent of daughters who participate in equestrian sports. Most classes within a horse show involve sequential competition, and as a result, participants wonder and have theories about whether and to what extent it matters if one rides at the beginning, middle, or end of a class. I can further report that there is a strong sense within the equestrian community that leaving a good or bad impression on a judge in an early stage of competition will work to one's benefit or detriment as things progress. And even more generally, there is a sense of arbitrariness, that one can have the ride of one's life and finish fourth, and the next time out, have a mediocre ride and win.
Research supports the conclusion that there is merit to these intuitions, and that a host of unconscious influences manifest themselves in judges' scoring. One of these is the affiliation bias. Judges are likely to react more favorably to performances by those with whom they share an affiliation, broadly defined to include factors like race, gender, and nationality. 58 Consider, for example, a recent study of figure skating judges undertaken by Cheryl Litman and Thomas Stratmann. 59 They examined whether skating judges give more favorable scores to competitors from their home skating club. Judges, like skaters, are required to be members of a skating club, and skaters' club affiliations are announced as they take the ice. Litman and Stratmann found that judges did in fact give higher scores to skaters from their home club, and that this effect held "for singles skating and synchronized skating, senior and non-senior levels of skating ability, and for national, sectional and regional events."
60 Perhaps significantly, they found that the effect disappeared when events were televised. "The finding suggests that judges either intentionally assign higher marks for skaters from one's own club when there is no TV coverage, or, that under the glare of TV cameras try to think harder as to how to score fairly."
61
Judges also manifest the related phenomena of reputation bias and the halo effect. The basic dynamic in both is that prior information about the skills of a particular competitor, based in either the knowledge of the reputation of the athlete or based on having witnessed a specific prior performance of the athlete, leads a judge to score subsequent performances more (or less) favorably than would be the case without the prior information. For example, Findlay and SteMarie had two groups of figure skating judges score performances by a group of skaters made up of some who were known to them to have a good reputation and some who were from the other judges' geographical area and thus unknown to them. 62 They found that "[s]katers' ordinal rankings, which are used to determine their final placement in competition, were better when skaters were evaluated by judges who knew of their positive reputation versus when they were evaluated by judges who did not recognize their name."
63 Iain Greenlees and his colleagues showed videos of soccer players performing a passing task, with the order of the quality of execution manipulated so that for some viewers, the players started strongly and made mistakes later, while for others, the order was reversed. 64 They found that those who started strongly were judged as more skillful than those who started poorly, such that athletes "may bias a judge into giving more favourable scores on the basis of their initial performances."
65
There are also biases that manifest themselves in unique ways in the context of aesthetic sports due to the fact that competitors in such sports often compete in a sequence, rather than at the same time, and are scored after each athlete has competed rather than after all athletes have competed. One is the product of an order effect, pursuant to which contestants who perform later in the sequence of competitors tend to receive higher scores than those who perform earlier even in situations in which order is randomly assigned rather than being a product of a score in a prior round or some other measures of competitive ability. 66 This may be a product of judges' understandable tendency to refrain from giving high scores early, so as to leave room for potentially better performances to come, or it may be that later competitors (assuming they know their predecessors' scores) actually turn in better performances due to heightened motivation. A third possible explanation is that judges in such an environment can make comparisons Figure  Skating Judgments, 123 ACTA PSYCHOLOGICA 299, 307-08 (2006) ("Despite being randomly assigned to their starting number in the initial round, figure skaters who perform later receive better scores in the first round, and in the second round, in which figure skaters with better scores in the first round are invited to skate later . . . ."). in only one direction (i.e., they are able to evaluate any given performance relatively only to those that have come before and not relative to those yet to come) and tend to give outsized influence to ways in which a new performance is unique compared to those that came before. 67 A second bias that arises in serially judged competitions involves conformity effects. This arises in situations where there is a panel of judges and refers to the tendency of individual judges to adjust their scoring to be in greater conformity with the scores of their fellow panelists. 68 Thus, a panel of judges will evolve toward greater consensus in its evaluations over the course of a competition. The influence here may have two sources:
Social-psychological research has identified two basic reasons for conformity: informational and normative influence . . . . Informational influence implies that people conform to the group norm because they want to make a correct judgment and because they are more certain about the judgment of others than about their own judgment. Normative influence implies that people conform to the group norm because they want to make a good impression on others or because they fear to be rejected by others when their judgment stands out negatively.
69
Whether this effect is properly characterized as a bias or not is debatable. On the one hand, the effect has real implications for competitors, since those who perform later in a competition will, in a very real sense, be performing before a differently oriented panel than their predecessors were. On the other hand, striving toward consensus is at the very core of judging in aesthetic sports, where consensus with other experts provides the only metric by which inexperienced and prospective judges are assessed.
This last point highlights an unstated assumption underlying this research, namely that the impact of these unconscious influences is a bad thing. The intuition behind that assumption is easy to understand. Competitors, one imagines, regard the bargain as being that they will be judged on the specific performance they turn in on a given occasion, and that nothing else should count. The mediocre athlete having a great day should triumph over the great athlete having a mediocre day, and more generally, a better performance should receive a 67 Id. at 300, 308. 68 See Filip Boen et al., The Impact of Open Feedback on Conformity Among Judges in Rope Skipping, 7 PSYCH. SPORT & EXERCISE 577, 578-79 (2006) (discussing prior research on conformity effects). 69 Id. at 580.
higher score than a lesser one. That it is self-evidently true that better performances should prevail, however, does not necessarily mean that we should want to close officials off from all information not specific to the performance they are judging. As MacMahon and Mildenhall point out, there is a danger associated with screening judges off from all information that has been associated with bias in the research outlined above. Because their cognitive limitations render judges unable to process and evaluate all of the information relevant to assessing a given performance, there will necessarily be gaps in their knowledge. As a consequence, "[r]emoval of the supposedly undesirable information . . . would not decrease the difficulty of the task, nor prevent the judge from consciously or subconsciously searching for other information to compensate for the now even bigger information gaps."
70 Given this, it might at least sometimes be better for judges to fill in the gaps with the sort of information portrayed as leading to bias, on the grounds that doing so is preferable to filling those gaps with less appropriate information or not addressing them at all.
This logic certainly cannot excuse all unconscious influences, but one could tell a story in which it is appropriate for a judge to take an athlete's reputation into account. The judge's goal is to identify the athlete whose performance most closely approximates the ideal. That ideal is a product of a consensus within the relevant sporting community. So, too, is an athlete's reputation a product of that same community or a subset of it. In cases of doubt, then, one could argue that reliance on reputation as a tiebreaker is consistent with the judge's task. Of course, even if one accepts that argument, there remains the difficulty, which we will explore below, of limiting the use of the information so that it is a supplement to, rather than a substitute for, the performance itself.
IV. JUDGES AS JUDGES: THE FORMS AND LIMITS OF AN ANALOGY
Perhaps the primary objection to the "judge as umpire" analogy is that it fails to acknowledge that judges play an active role in making the rules they are to apply. Aesthetic sports may provide a better, if perhaps less alluring, analogy. The notion of a broodingly omnipresent ideal performance fits just as well at first blush, and ultimately falls prey to the same sorts of critiques, as the brooding omnipresence of the common law. 71 Both sorts of judges shape rather than 70 MacMahon & Mildenhall, supra note 47, at 155. 71 See Southern Pac. Co. v. Jensen, 244 U.S. 205, 222 (1917) (Holmes, J., dissenting) ("The common law is not a brooding omnipresence in the sky but the articulate voice of some sovereign or [quasisovereign] that can be identified; although some decisions with which I have disagreed seem to me to simply discover the standards by which they judge. And although the specific mechanisms differ-most obviously in that the aesthetic judge does not generate written opinions with precedential effect-both do so by resorting to and shaping the conventions on which those standards are based. Judges in aesthetic sport and common-law judges alike draw on their sense of a collectively held ideal they are all striving to attain.
Complaints and concerns about judging in aesthetic sport likewise mirror those directed at the judicial system. At the heart of critiques of judging in aesthetic sport is a concern that is often voiced in terms of the perceived "subjectivity" of the process, a term that is typically used as a shorthand for a sense that decisions are unduly influenced by extraneous factors and thus arbitrary. So, too, with law, observers are tempted to conclude that politics, in some form, is the true driver of judicial decisions. 72 In both instances the ultimate concern is with a perceived lack of what Karl Llewellyn called "reckonability."
73 Llewellyn never offered a precise definition of the phrase, but it is clear that he had in mind a concept akin to "predictability." He spoke of whether there is "any real stability of footing for the lawyer, be it in appellate litigation or in counseling, whether therefore there is any effective craftsmanship for him to bring to bear to serve his client and to justify his being." 74 He sketched it as a middle ground between an outcome "foredoomed in logic" and "the product of uncontrolled will which is as good as wayward."
75 "The true ideal is reasonable regularity of decision."
76
One reason these sorts of concerns ring true to so many observers in both domains is that judges in the two settings rely heavily on tacit knowledge in reaching their decisions. This is considerably more obvious in the case of the aesthetic judge, the core of whose job is to apply a standard that will be, by its very nature, one that defies precise definition. The law judge, in contrast, is engaged in an activity that celebrates the offering of reasoned-which is to say articulated in terms of explicit knowledge-justifications. Legal standards, we are tempted to imagine, are by their very nature subject to definition. On this superficial view, law and aesthetic sport could not be more different. To find the parallel, we must look deeper, to what stands behind these written justifications and to what they cannot say. We must recognize that words cannot do all have forgotten the fact."). 72 For a recent overview of this and related debates, the work we in law ask of them, 77 and that legal standards are underdeterminate. 78 None of this is to discount the existence of easy cases. They are present in law, and they are present in aesthetic sport, including not only situations such as where the gymnast falls mid-routine, but also those in which even a moderately knowledgeable lay observer could make the requisite quality distinctions. But it is important to recognize that the judge facing the more difficult case has options. These range from choices with effects at the broad level of who wins and who loses to those with implications at narrower levels, such as what the specific grounds for decision are, as well as whether they are formulated broadly or narrowly as a rule or a standard, and so forth. It is here that what guides the judge is less precise, more the product of norms of practice, "situation sense," or tacit knowledge. Michael Polanyi expressly drew the connection between tacit knowledge and judging in the context of the common law and its reliance on precedent, which, he contended, "recognizes the principle of all traditionalism that practical wisdom is more truly embodied in action than expressed in rules of action."
79
Polanyi is not alone in that regard. In his commencement address at Yale Law School in 2006, Dan Kahan likened the training students receive at Yale to that of a professional chick sexer. 80 Chick sexers are a frequently used example of tacit knowledge. It turns out to be important to be able to determine the sex of a baby chick as soon as possible after they hatch. It also turns out to be something that is not easily done, for there are no evident markers of chick gender. And yet, those with a sufficient period of training, in which they get instant feedback on their identifications from expert chicken sexers, develop the ability to identify the sex of a chick to a rate of accuracy greater than ninety-five percent.
81 But they will not be able to articulate how they did it. Kahan suggests that it is the same with law and legal training: The formal doctrines and rules that make up the law -unconscionability, proximate causation, character propensity, unreasonable restraints of trade -are just as fuzzy and indeterminate as the genetalia [sic] of day-old chicks. And yet just as the trained chick sexer can accurately distinguish female from male, so the trained lawyer can accurately distinguish good decision from bad, persuasive argument from weak.
82
And the lawyer, too-who has likewise attained a great deal of her training through exposure to the habits and reactions of lawyers, judges, and professors with more experience-will be unable to provide a complete description of how she makes those distinctions.
The point is illustrated by an anecdote passed along by Karl Llewellyn, who wrote of asking seven of his fellow legal academics who had been appointed to the bench to put in writing their decision-making processes during their first year as judges. 83 All seven agreed to do so; none actually followed through.
84
Judge Henry Friendly's reaction to this was to offer, as a partial explanation, the fact "that the new judge soon learns that each judge judges [differently] from every other judge and that any one judge judges differently in each case."
85
Friendly's answer sheds some additional light but ultimately dodges the question. When we appreciate the role of tacit knowledge in judging, we come to understand that judges judge differently from one case to the next because the professional norms that they have absorbed instruct them that it is right to do so. They may not be able to articulate fully why it is that one case is different from the next, but they sense that it is so and that it is appropriate for them to act accordingly. This idea is one that Llewellyn referred to using phrases like "situation sense" and "horse sense," and by invoking the conception of appellate judging as a craft. Thus, the rules not only fail to tell the full tale, taken literally they tell much of it wrong; and while words can set forth such facts and needs as ideals, craft-conscience, and morale, these things are bodied forth, they live and work, primarily in ways and attitudes which are much more and better felt and done than they 82 Kahan, supra note 80. 83 Llewellyn is hardly alone in taking this position. Anthony Kronman wrote of law as "a craft demanding a cultivated subtlety of judgment whose possession constitutes a valuable trait of character," 88 and of the judge who "will be guided in his deliberations by what might be called the ethos of his office, by a certain ideal of judicial craftsmanship, and by the habits that a devotion to this ideal and long experience in [attempting] to achieve it tend to instill." 89 More recently, Dan Kahan has called for renewed attention to "the systematic study of the profession's situation sense, of the cognitive mechanisms through which it operates, and of its interaction with broader social and political dynamics."
90
As Brett Scharffs notes, there is something quaint and anachronistic-seeming in giving this sort of account of judging. 91 Ours is a world that tends to discount that which cannot be easily identified, 92 and one in which judges were long ago deprived of the ability to engage in the sort of leisurely consideration of their cases that the notion of judge-as-craftsperson suggests.
93 Yet while the circumstances in which judges operate have changed, the need to rely on tacit knowledge to do the job has not. Indeed, the increased time pressures that most judges feel have probably led to a situation in which that reliance plays a greater role.
My point, then, is not to assert that judges ought to regard themselves as engaged in a craft. (Though I also do not mean to assert that there is anything unattractive about such an idea.) It is, instead, to underscore the extent to which judges must apply tacit knowledge in a context in which they face increasing cognitive demands. In this sense, they have become even more like aesthetic 86 judges, charged with the task of drawing on a set of partly inarticulable norms and ideals as they face a steady stream of cases they must judge with little time for reflection.
As the psychological research outlined in Part II reveals, there is a potential downside to heavy reliance on tacit knowledge, which is that it can easily serve to hide, if not more actively facilitate, the influence of biases. 94 This is a concern in the context of legal judging, as well. 95 There is a line-which exists in both contexts-that separates out the things that ought to count in the analysis from those that ought not. What is more, while most everyone will agree that such a line exists, they will disagree about many of the particulars of its location. In law, this will be true in the sense that there will be disagreement about the outcome of cases or the substance of legal standards. It will also be true as to methodology. As Adrian Vermeule puts it, "The history of interpretive theory in American courts is, above all, a history of persistent and deep disagreements among judges and courts about the proper methods and sources of legal interpretation." 96 So, too, we can appreciate the existence of "camps" within the judging of aesthetic sport, as different judges have different ideas about what to look for and perhaps even how to look for it. There are shared assumptions in both contexts, and the shared space is by most measures undoubtedly larger than the area of disagreement. But disagreement is unavoidable, and to some degree desirable.
The point has become especially salient over the last several decades, which have witnessed a steady accumulation of evidence that judicial decision making is correlated with, if not influenced by, factors that are not properly "legal" in the sense that we usually think of that term. The most prominent of this work is, of course, that demonstrating the connection between political ideology and decision-making. Even when measured in a very reductionist way-with judicial ideology determined by the party of the president who appointed a judge and decision ideology determined by the identity of the winning party in a case-research has consistently revealed that the votes of "conservative" and "liberal" judges tend to skew in predictable directions. 97 The dynamic here, too, resembles that in the judging of aesthetic sport, in that what is virtuous in moderation becomes vice when taken too far. Just as there are senses in which it is arguably rational and consistent with the aim of the sport for judges in aesthetic sport to draw on information outside the confines of the specific performance they are observing and required to judge, 98 so too might it be appropriate for judges in law to do the same. Consider the following observation from Judge Posner:
Because the materials of legalist decision making fail to generate acceptable answers to all the legal questions that American judges are required to decide, judges perforce have occasional-indeed rather frequent-recourse to other sources of judgment, including their own political opinions or policy judgments, even their idiosyncrasies. As a result, law is shot through with politics and with much else besides that does not fit a legalist model of decision-making.
The decision-making freedom that judges have is an involuntary freedom. It is the consequence of legalism's inability in many cases to decide the outcome (or decide it tolerably, a distinction I shall elaborate), and the related difficulty, often impossibility, of verifying the correctness of the outcome, whether by its consequences or its logic. That inability, and that difficulty or impossibility, create an open area in which judges have decisional discretion-a blank slate on which to inscribe their decisions-rather than being compelled to a particular decision by "the law." 99 This all maps out fairly nicely onto the template of the aesthetic judge. Because we cannot fully articulate all the contours of the standards under which such a judge is to judge, she must necessarily draw on her tacit knowledge, 97 For an overview and critique of this research, see generally Carolyn Shapiro, which will reflect the preferences of the community that selected her. In doing so, she will be working from a position of cognitive disadvantage because she cannot possibly take in all the information necessary to fully comprehend a given performance, and she cannot possibly hold in mind all the information necessary to comprehensively compare the present performance to those whom have come before. She will, accordingly, be inclined (whether consciously or not) to rely on other available information to aid her in her task. There is nothing inherent in her internalization of the underlying norms that will necessarily prevent these biases, or her idiosyncrasies, from manifesting themselves. What is more, we might not want her to discard all of this information, for the result might be that her decision making will be negatively affected in that it will be based on less information or on information of lower quality. Some controlsthe use of panels of judges, dropping the highest and lowest scores, screening for situations in which affiliation bias might arise-are appropriate. Too many could be detrimental. It is not necessary to change much in the preceding paragraph to turn it into a description of judging in the legal system. The processes of acculturation and paths to the judicial role are undoubtedly more varied in law than in most aesthetic sports, but so, too, are the disagreements over what the content of the law should be and how law should be applied. If indeed "law is shot through with politics," then the judge whose politics influence her decisions may be acting rationally and appropriately in letting that influence occur. The influence of factors that are not legal, in the strict sense in which the term is typically used, perhaps provides an avenue for an attenuated sort of democratic feedback into the law-making process. One answer to the counter-majoritarian difficulty is to show that judging is not counter-majoritarian, and one way that might be so is for ideology to affect decision-making. 100 The questions of whether and to what extent it is appropriate for judges in either context to draw on what we have traditionally conceived of as extraneous or improper influences raise a host of normative questions. My aim here is to identify the possibilities rather than to attempt to resolve these deeper issues. Of course, even if we recognize that the influence of ideology or other sources of bias on decision-making can be a good thing, we also recognize that there can be too much of a good thing. Both contexts have made use of similar remedial measures to address this. Codes of judicial ethics direct judges to "uphold mandating ideological diversity on appellate court panels, which would roughly parallel the concern with nationalistic bias that drives some of the rules relating to the composition of aesthetic judging panels.
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One last parallel stems, as well, from the reliance on tacit knowledge in both types of judging. It is that efforts to reform the process of judging by making it more rule-governed are, if not doomed to fail, at least likely to create a host of unintended consequences. Perhaps the most prominent legal example is the Federal Sentencing Guidelines, which were created in response to concerns about disparities resulting from the discretionary sentencing regime that preceded them. Without denying that the guidelines have had positive effects, or even that the positives might outweigh the negatives, it is clear that many judges feel that the guidelines have deprived them of the ability to tailor sentences to appropriately match context, 109 and some commentators have decried the guidelines more generally. 110 Changes to judging standards and procedures in figure skating have similarly constrained officials, and had a corresponding effect on what gets rewarded in performance. As one commentator put it, while the new standards have engendered consistency, their rigid technical criteria have promoted a "teaching to the test" mentality that has homogenised performances and squelched individual expression and creativity. Because the scoring system no longer rewards overall aesthetic beauty, skaters, coaches, and choreographers instead devote their efforts to poring over the codes and reviewing slow-motion video, hoping to devise new features that will enhance the base values of required elements or squeeze out an extra GOE point. That leaves little time either during routines or in training sessions for optional acrobatic or artistic showstoppers, like Michelle Kwan's notorious spirals, in which she flashed a huge smile while speeding down the ice and audiences routinely jumped to their feet.
